Abstract
wife . . . got good jobs, bringing in a total of $40,000 to $50,000 annually. They were able to buy a home in Reading and raise their three children comfortably. Then their world collapsed. They are two of the 125 Mexicans who were laid off when Money's Foods U.S. Inc. shut down its Evansville operation in December 2000. Ortega tried to recall the emotions he had felt, but could not describe them in Spanish or English.
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A 55-year-old resident alien, [Gloria] Amalguer immigrated to Texas from Guanajuato 30 years ago. She's worked for the past 15 years in the garment industry, the last six of those as a quality inspector for Lee Jeans. "This is the first time I've ever been unemployed. Nothing is more frustrating," Almaguer said, her voice cracking with emotion. 2 Eduardo Ortega and Gloria Amalguer are among tens of thousands of immigrant workers in the United States forced to respond to sudden unemployment in an era of an increasingly global economy and the resulting shifting labor markets. Increased trade and technological advances, allowing for the mechanization of many jobs, combined with the drive toward cheaper labor costs, have resulted in significant job losses in the agriculture and manufacturing industries throughout the country. 3 The devastation of the garment industry in El Paso, as well as the losses in the Pennsylvania mushroom industry, are part of a larger national trend of massive relocation by manufacturers to countries with lower wages and more lenient environmental regulations, and provide a microcosm through which to examine this larger phenomenon.
Globalization-or global competition-is an oft-cited cause of the burgeoning gap in income distribution between the upper classes and the working poor. In a labor market striving for increased efficiency and decreased costs, industries are decentralizing their operations and outsourcing their labor, resulting in the dislocation of workers in the food harvesting, processing, packing, and manufacturing sectors. Those workers then face choosing between two options: seek more education and additional training and skills in the hopes of obtaining sustainable employment or struggle in low-wage jobs with significantly diminished earnings and benefits. 5 In anticipation of job losses resulting from increased trade and globalization, and in recognition of the need for workers to adapt to the changing labor market, Congress created the Trade Adjustment Assistance program (TAA) as part of the Trade Act of 1974. 6 TAA is designed to provide vocational training services and cash allowances for workers who lost their jobs as a result of the adverse impacts of trade. 7 In 1993, Congress created a similar program under the North American Free Trade Agreement (NAFTA) providing the same benefits as those provided under TAA for persons who lost their jobs due to imports from Canada or Mexico or a shift in production to those countries from the United States.
8 But as Mr. Ortega and Ms. Amalguer can attest, the training programs have done little to assist them or their colleagues-immigrant workers with limited-English proficiency. Instead of obtaining the vocational training and education needed to meet the demands of the changing labor markets, they found themselves falling behind, unable to straddle the growing income gap that exists between those employed in minimum-wage jobs and those employed in the increasingly highly technical labor market that demands significant train-5. See Agustín Escobar Latapí, Int'l Org. for Migration & Econ. Comm'n for Latin Am. and the Caribbean, Migration and Development in North and Central America: A Synthetic View (1998) (" [T] he relative numbers of jobs requiring 'medium' levels of qualifications diminished, while there was an increase in the number of jobs available both for the more highly skilled and for those with little training. . . . Within this latter segment of the labour market, which includes high-turnover temporary jobs, niches have opened up for immigrant workers; since these jobs do not provide any additional benefits to compensate for the relatively low wages they pay, they are likely to be unattractive to the native population." (citation omitted)), available at http://www.rcmvs.org/investigacion/synthetic.htm. ing and education. After years, in some cases decades, of working in jobs that allowed them to join the ranks of the middle class, they are finding themselves once again on the bottom rung of their climb to achieve the elusive American dream, with fewer apparent opportunities to advance.
As the demonstrations and violent outbursts that occurred in France in late 2005 show, the failure to adequately address the disempowerment and disillusionment of new immigrants can have dire consequences.
9 Second-generation immigrants in France lack employment opportunities and integration as full members of French society, 10 and their frustration turned to isolated incidents of anger and violence that captured the world's attention. One participant stated he joined in the riots because it was "the only way to get attention from the government. Now maybe there will be some programs for us, some better education, some training, some jobs." 11 It is important not to draw the conclusion that disillusioned immigrants resort to violence, as well as not to overstate the similarities between the situation of the immigrant population in France and those in the United States or elsewhere. 12 But the desire to be provided the tools necessary to achieve meaningful employment and a valued role in society resonates in the experiences of immigrants in the United States discussed in this article. While policy makers, advocates, academics, and the business community engage in a cost-benefit analysis of migration and debate immigration policy in an era of increased globalization, we must also consider policies to address the impact globalization has on those immigrants who have reached the end of the migration stream, and now call the United States home.
Through critical review of the experiences of Eduardo Ortega, Gloria Amalguer, and their colleagues in Reading, Pennsylvania and El Paso, Texas, 10. Sciolino, supra note 9. 11. Nickerson, supra note 9 (quoting Mamadou Konate). 12. Perhaps most significantly, the legal system in France does not recognize discrimination, and there are no legal means by which a person can seek redress for having been denied a job on the basis of national origin. Furthermore, France's approach to immigration is embroiled in its history as a colonial power. this article seeks to highlight the possibilities and limitations of the legal system as a tool for addressing the systemic failures of programs designed to aid dislocated workers, failures that arise from a broader societal failure to support the integration of immigrants into the broader community. It is hoped that a review of this nature will provide a starting point for advocates and workers striving to develop comprehensive advocacy strategies to overcome the systemic barriers placed in the way of limited-English proficient immigrant workers seeking to benefit from retraining and related services, just as "American" workers do.
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Part II begins with a study of the experiences of more than 125 LEP individuals who lost their jobs when the large mushroom operation in Berks County, Pennsylvania where they worked shut down its Pennsylvania operations at the end of 2000. Part II.A provides a background of the workforce and what the workers endured in trying to obtain meaningful vocational training. Part II.B examines the legal claims pursued on behalf of the workers and the means for pursuing them. In particular, it argues that the use of national origin, as currently conceived under the rubric of the Civil Rights Act of 1964, fails to adequately encompass the true nature of language-based discrimination and therefore falls short as a means to redress discrimination against LEP immigrants. Part III discusses the ongoing efforts of members of the Asociación de Trabajadores Fronterizos (ATF), a private organization fighting to achieve better working conditions and wages for workers displaced by El Paso's vanishing apparel and textile manufacturing industry. Part III.A discusses the experiences of the members of the ATF, and Part III.B looks at the race-neutral legal strategy pursued by the ATF, a strategy focused on an outcome-determinative test, to overcome the systemic barriers to receipt of meaningful vocational training. Part IV addresses how notions of citizenship further interfere with the recognition of the workers-particularly those who are limited-English proficient and Mexican born-as vital and permanent members of an integrated working-class United States. In conclusion, the article urges the development of a more comprehensive strategy to identify, evaluate, and overcome those barriers, to ensure that advocacy efforts effectuate positive movement towards the ultimate goal of recognition and inclusion of new immigrants into society. According to the 2000 U.S. Census data, 9.7 percent of the population in Berks County, Pennsylvania is Hispanic or Latino, 14 with the highest concentration of that population living inside the city limits of Reading, Pennsylvania. Reading, home to the group of immigrant workers discussed herein, has seen a rise in the Latino population since 1980, such that Latinos comprise nearly onethird of the total population. 15 Historically, Puerto Ricans employed in the mushroom industry accounted for almost the entire Latino population. However, as the Puerto Rican population has transitioned into the manufacturing and service industries, Mexican-born workers have filled the open jobs in the mushroom industry, changing the demographic profile of the area. 16 With regard to languages spoken, 8.09 percent of the population in Reading speak Spanish in the home, and of those, 44.84 percent speak English "less than very well."
17
These demographic statistics provide a context for the discussion to follow regarding the systemic barriers, and in some cases outright hostility, the workers from Money's Mushrooms U.S., Inc. faced in trying to obtain vocational training and job placement services.
Money's Mushrooms U.S., Inc. (Money's) employed approximately 330 workers in their mushroom production, harvesting, and packing operation based in 14. U.S. Census Bureau, Fact Sheet: Berks County, Pennsylvania, http://factfinder.census. gov/home/saff/main.html?_lang=en (in the text box under "Get a Fact Sheet for your community . . ." enter "Berks County" and select "Pennsylvania" from the pull-down menu; click the "go" button) (last visited Nov. 11, 2005 Berks County, Pennsylvania until it filed for bankruptcy and closed its doors at the end of 2000. 18 Nearly 80 percent of the workforce was non-or limited-English proficient and of Mexican national origin, whose primary language was Spanish; almost all were legal permanent residents. 19 Many had been living in Reading, Pennsylvania and working at the same mushroom operation for ten years, if not longer. A high percentage of them were homeowners with school-aged children enrolled in the local public schools, and both the husband and wife worked at the same company. When Money's announced it was closing its doors, entire families had to determine how to pay for their mortgages, electricity, and children's school clothes, and how to find a job that could provide the same level of wages they had been receiving. Anxious about being without work, more than half of the Money's workers were reabsorbed into industries traditionally supplied by migrant and immigrant labor such as the nearby mushroom companies, food-processing plants, and the landscaping industry, while a handful of others returned to Mexico. 20 The for the opportunity to learn English and vocational skills that would put them on the path to a new career outside of the agricultural industry, where they had been working in complete segregation and isolation since arriving in the United States.
23
The workers and their advocates learned quickly that the Berks County CareerLink and the Workforce Investment Board were not prepared to provide the workers with services, citing the workers' limited-English language capabilities as an insurmountable barrier to either their participation in vocational training or finding employment outside the mushroom industry. 24 The system-including staffing, informational materials, and available training-was inaccessible to non-and limited-English proficient individuals, resulting in the explicit and implicit message that English language proficiency was a prerequisite to the provision of any services. 25 In response to the apparent necessity to learn English, the workers and their advocates initially pushed for the establishment of an intensive English as a Second Language (ESL) program that would meet the demand of the workers and would satisfy the requirements of the Trade Act, mediating between state, federal, and local officials.
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Following the institution of an ESL program, the workers unsuccessfully sought language-accessible vocational training that would assist them in their job search. Instead of a shared enthusiasm for the opportunities presented, they encountered the apparently prevailing notion that, because of their limitedEnglish proficiency skills and their failure to have learned English upon first arriving in the United States, vocational training would be an exercise in futility.
23. The workers' optimism was reflected in a newsletter of the Comité de Apoyo a los Trabajadores Agrícolas, a membership-based farmworker support group that had been closely involved with the Money's workers' fight for a union. See supra note 22.
24. See Reading: Injustice Plagues the System, Siembra (El Comité de Apoyo a Los Trabajadores Agrícolas (CATA), Glassboro, N.J.), Spring 2001, at 3 (discussing a system perceived by the workers to be "designed to systematically discriminate against migrant workers," noting the limited bilingual staff at CareerLink available to help the workers, and the existence of English-only trainings with a requirement for a GED or high-school education). The article further notes that the CareerLink office offered the workers jobs or training in "low wage or highly dangerous jobs," referring specifically to the initial discussion to provide training for asbestos removal or jobs with a roofing contractor who called CareerLink when he learned that there was a large number of Mexicans looking for employment. In addition to their lack of full English proficiency, the workers' lack of formal education was raised to reinforce the notion that they were not capable of employment outside the mushroom industry or the meatpacking and poultryprocessing plants in the area. 28 Ultimately, CareerLink worked with two vocational training programs to establish language-appropriate training programs serving approximately forty of the initial 125 or more workers who had sought training. The first was a bilingual commercial driver's license program that had previously existed and has continued with apparent success. 29 The second training program, however, revealed the perception held by CareerLink, the Workforce Investment Board, and the local training providers regarding the workers' abilities and their socioeconomic rank. Although intended to be a building maintenance program, which the workers believed would allow them to begin new careers as building superintendents, plumbers, electricians, and carpenters, the curriculum was in- stead designed around janitorial services. As one worker noted, "I wanted training to become an electrician. Instead, they taught me how to wash bathrooms." 30 After two years and the expiration of their unemployment compensation and TAA cash assistance benefits, all but a few of the workers found themselves without meaningful employment or any opportunities beyond those which existed at the time they first lost their jobs. 31 Having exhausted all informal advocacy options, the workers filed a complaint with the Civil Rights Center of the U.S. Department of Labor, alleging violations of the prohibition of national origin discrimination under Title VI of the Civil Rights Act of 1964 and the Department of Labor's Guidance on Serving Persons with Limited English Proficiency, as well as violations of the antidiscrimination provisions incorporated in Section 188 of the Workforce Investment Act. 32 More than one and a half years later, the Civil Rights Center undertook a review of the Pennsylvania Department of Labor and Industry and the Berks County CareerLink and Workforce Investment Board, with respect to their compliance with the nondiscrimination and equal opportunity requirements under law. 33 The Compliance Review report indicated numerous shortcomings in the availability of bilingual staff and services to respond to the 30. Complaint Specifications, supra note 18, at 19. A second course in Culinary Arts was proposed, but rather than offering to provide the students with skills that would allow them to find jobs as cooks or wait-staff, or even provide them with the business background to open their own restaurant in the area as some of them had desired, the training was designed to graduate them with dishwashing and salad-prep skills, for which no training was needed to find employment. Id. needs of the Money's workers. 34 Yet, despite those shortcomings, the Civil Rights Center failed to find a denial of benefits or services to the Money's workers, and concluded that there was insufficient evidence to find the Money's workers had been discriminated against on the basis of national origin. 35 The following section explores the constraints of national origin as the basis for challenging language-based discrimination, and how both the antidiscrimination statutes and the limited interpretation thereof gave rise to the Center's ultimate dismissal of the workers' claims.
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B. The Limitations of a Legal Strategy under the Title VI Nondiscrimination Rubric
At the core of the Money's workers' struggle for vocational training was the greater challenge of gaining respect and recognition as legal and permanent members in their community, equally worthy of training benefits and opportunities as the hundreds of "American," English-speaking workers also struggling to adapt after losing their jobs in the manufacturing industry. workers were not new to the battle for respect and recognition, but unlike this very public struggle for their benefits entitlement, they had waged a previous campaign in the private legal arena of the workplace. At the time of the plant shutdown, the Money's workers were on the verge of finally gaining legal recognition as workers covered under the Pennsylvania Labor Relations Act and therefore as possessors of collective bargaining rights. 38 At the heart of that fight was the legal import of their identity as mushroom workers: were they "agricultural workers" and therefore excluded from protection under both the National Labor Relations Act and the Pennsylvania Labor Relations Act, or did they qualify as workers over whom the Pennsylvania Labor Relations Act did have jurisdiction?
39 While the question regarding their legal identity became moot as to their labor and employment rights when the plant closed, their public identity as former mushroom workers-for which language served as the most prominent identity marker-became central in their broader struggle for respect and recognition in their home community. ). This interpretation of the Pennsylvania Labor Relations Act was hotly contested and litigation was pending before the Pennsylvania Supreme Court at the time of the layoffs, relating specifically to this group of workers' union certification. In July 2001, after it was moot for the Money's workers, the Pennsylvania Supreme Court affirmed the decision of the Commonwealth Court and held that mushroom workers are not agricultural workers and therefore are "employees" as defined by the Pennsylvania Labor Relations Act. Vlasic Farms, Inc. v. Pennsylvania Labor Relations Bd., 777 A.2d 80 (Pa. 2001). Ironically, the complaint that started this litigation was an unfair labor practice charge filed by the union asserting that the employer had violated the Pennsylvania Labor Relations Act by threatening to close the plant if the workers voted for a union. Id. at 81.
40. Lau v. Nichols, 414 U.S. 563 (1974) (holding that a school's practice of providing an Englishonly education amounted to impermissible national origin discrimination against non-English speaking students of Chinese origin). and federal agencies previously have based language discrimination claims. 41 Unfortunately, the promise of the decision in future antidiscrimination claims has not survived subsequent jurisprudence. In Lau, the Supreme Court relied upon regulations issued by the Department of Health, Education and Welfare pursuant to Section 602 of the Civil Rights Act of 1964, prohibiting recipients of federal funding from "restrict[ing] an individual in any way in the enjoyment of any advantage or privilege enjoyed by others receiving any service, financial aid or benefit under the program," or "utiliz[ing] criteria or methods of administration which have the effect of subjecting individuals to discrimination," or have "the effect of defeating or substantially impairing accomplishment of the objectives of the program as respect individuals of a particular race, color, or national origin." 42 Relying on those regulations, the Court concluded the failure to provide language-accessible education violated Section 601 of the Civil Rights Act. The parallels between the discrimination encountered by the Money's workers and that endured by the students of Chinese national origin seem clear: in both cases, English served as the method or criteria that defeated the objectives of the program. In the case of the Money's workers, limited-English proficient persons of Mexican national origin were denied access to vocational training programs designed to allow them to move forward after job losses suffered as the result of trade. As with the California public education programs challenged in Lau, the vocational training programs are federally funded entitlements governed by agency regulations and guidelines. 43 Those guidelines specifically obligate federally funded programs to provide language-appropriate services to ensure that neither intentional nor disparate impact national origin discrimination results. 44 Since the Lau decision by the Supreme Court in 1974, new challenges have arisen to legal attempts to combat language-based discrimination. Through its decision in Alexander v. Sandoval, the Supreme Court removed an individual's private right of action to challenge disparate impact discrimination under regulations promulgated pursuant to Section 602 of the Civil Rights Act, despite the Court's earlier precedent under Lau. 45 The plaintiffs in Sandoval sought to compel the Alabama Department of Public Safety to administer the driver's license test in languages other than English, arguing that the failure to do so constituted unlawful discrimination on the basis of national origin against those who were not fully English proficient. 46 In a dramatic shift from the Supreme Court's decision in Lau, in which the implementing regulations served as the basis for mandating language-accessible education, the majority in Sandoval took as a given that Section 601 of the Civil Rights Act covered only intentional discrimination, 47 forcing plaintiffs to prove either that language requirements exist solely as a pretext for intentional discrimination or forego judicial remedies, pursuing instead administrative remedies through the funding agencies.
In the aftermath of Sandoval and its progeny requiring a showing of intentional discrimination, it is all the more critical to understand how language serves as a proxy for national origin, race, culture, and ethnicity, and to prove how language-based discrimination serves as a pretext for national origin dis- crimination or other forms of invidious and unlawful discrimination such as race and ethnicity discrimination, particularly when that language-based discrimination is applied toward Spanish-speaking Latinos. 48 The experiences of the Money's workers reveal the inadequacy of national origin as a category to recognize or encompass the multifaceted nature of discrimination-in this case, discrimination arising out of the workers' status as Mexican-born immigrant former-farm workers with limited-English proficiency and limited formal education.
49 Deemed "industrious," "hard-working," and good employees, 50 the Money's workers were also viewed as illiterate, uned- D-1875-N) ). The Court rejected the notion that national origin discrimination must be based on a single specific country or origin, but instead held: "[w]hatever foreign country they may be from, an Englishonly rule would have a disparate impact on the basis of their national origin." Id. at 1279. See also Edward M. Chen, Garcia v. Spun Steak Co.: Speak-English-Only Rules and the Demise of Workplace Pluralism, 1 Asian L.J. 155, 165 (noting the correlation between language and its "corresponding national origin group," but also recognizing that, "in one respect, the relationship between language and ethnicity is more specific for Asian Pacific Islanders than for Latinos. Given the myriad of Asian languages, each peculiar to a particular country of origin, language is an integral part of an Asian Pacific Islander's specific national origin identity." (footnote omitted)).
49. See Juan F. Perea, Ethnicity and Prejudice: Reevaluating "National Origin" Discrimination Under Title VII, 35 Wm. & Mary L. Rev. 805 (1994) (offering a critique of national origin discrimination as an effective approach to combat discrimination, arguing the actual basis for discrimination is often not the individual's country of origin, but rather their perceptible ethnic traits, such as language, and notes the absence of an explicit basis for finding discrimination on the basis of those traits).
50. Young, supra note 27 (quoting Edward J. McCann, Chief Operating Officer for the Berks County Workforce Investment Board, referring to the workers as "hardworking" and "industrious"). ucated, and unskilled. 51 The inadequacies of national origin as the lens through which to look at language-based discrimination reveal themselves in Title VII national origin claims arising from "English-only" rules in the private sphere of the workplace. 52 While courts have recognized the central role language plays in one's ethnic, ancestral, and racial identity, and have recognized that language can serve as a proxy for national origin, 53 they are reluctant to treat language-or accent-based restrictions, regulations, or criteria as prohibited discrimination under Title VII of the Civil Rights Act. 54 Professor Christopher David Ruiz Cameron has argued that courts' failures to view "English-only" rules in the workplace as national origin discrimination can be blamed on three interrelated issues: the existing racial dualism that fails to see beyond the black and white paradigm, treating the United States as a country of just two races, rather than one of many races and ethnicities; the related and invisible nature of Latinos under the law; and the legal indeterminacy surrounding national origin discrimination under Title VII. 55 The denial of services to the Money's workers, due to their purported failure to assimilate by learning English, and the pressure placed upon them to accept jobs in the segregated industries of mushroom harvesting, poultry processing, meatpacking, and janitorial services support his analysis regarding the invisibility of Latinos under the law. 56 The legal indeterminacy of national origin discrimination under Title VII, the failure of courts and administrative agencies to adequately grapple with this legal indeterminacy, and their failure to recognize the complexity of discrimination in a multiracial, multiethnic, and gendered society, results in a legal system that, in its inability to redress the discrimination, instead sanctions the invisibility of Spanish-speaking workers. As Professor Ruiz Cameron notes, "Spanish language is central to Latino identity," 57 both as a "fundamental aspect of ethnicity" 58 and as the "historic basis upon which Anglo society discriminates against Latinos."
59 In addressing language-based discrimination, therefore, it is important to move beyond the existing legal compartmentalization of discrimination against Latinos, particularly Spanish-speaking Latinos, as national origin discrimination.
60 Discrimination against Latinos is more complex than the national origin framework allows, and one must also examine the role of race, ethnicity, and alienage. 61 As Professor Perea argues, "most of the discrimination faced by ethnic minorities is based on their perceptible traits, and not on place of birth," including 56. Id. at 1373-74. "A cruel irony for Latinos is that, when we are not being criticized for refusing to stay 'in line,' we are being criticized for refusing to 'assimilate.' Latinos' persistence in maintaining cultural ties, especially language, is often fodder for conservatives ' 61. See Perea, supra note 49, at 835 (identifying language as an "ethnic trait[]" and arguing that discrimination "is more likely to occur against persons because of the perceptible manifestations of ethnic distinction, ethnic traits, than because of the often imperceptible fact of national origin"). The argument put forward regarding the need for recognition on the basis of ethnic traits may be a response, at least in part, to the courts' evisceration of protections against disparate impact discrimination through the refusal to grant individuals a private right of action to sue under such a theory. Disparate impact theories were central to cases seeking to draw the link between language and national origin discrimination. traits such as race, 62 alienage, 63 language, and culture. If civil rights statutes are going to protect against and provide redress for discrimination faced by ethnic minorities, he contends, they must explicitly recognize ethnic traits. 64 Such an approach provides a more responsive strategy less fraught with the tangles of conflated categories of discrimination inadequately addressed within the confines of a national origin framework. 65 In the context of the Money's workers, such an approach would detangle the pretextual arguments that English is a necessary and legitimate prerequisite to vocational training and job-placement assistance from the resulting discrimination against Latino workers. The grant of full recognition of discrimination based on ethnic traits provides a truer method to remedy the invidious nature of language discrimination without hav-62. Language discrimination against Spanish speakers may be more closely associated with race than with country of origin. In Hernandez v. New York, 500 U.S. 352 (1991), the petitioners challenged the exclusion of bilingual Spanish-speaking jurors as discrimination on account of race. While accepting the race-neutral explanation proffered by the prosecutor, the Court noted in dicta:
[W]e do not resolve the more difficult question of the breadth with which the concept of race should be defined for equal protection purposes. . . . It may well be, for certain ethnic groups and in some communities, that proficiency in a particular language, like skin color, should be treated as a surrogate for race under an equal protection analysis. 64. See Perea, supra note 61, at 983 (noting that "ethnicity refers to physical and cultural characteristics that make a social group distinctive, either in group members' eyes or in the view of outsiders," and identifying the following partial list of traits that are incorporated in ethnicity: "race, national origin, ancestry, language, religion, shared history, traditions, values, and symbols, all of which contribute to a sense of distinctiveness among members of the group").
65. See Sandrino-Glasser, supra note 62, at 147-56.
ing to stretch the boundaries of the national origin rubric under either a disparate impact or intentional discrimination theory.
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III. The Experience of the Members of the Asociación de Trabajadores Fronterizos, El Paso, Texas
A. Who are the Workers and What Challenges Did They Face?
After years of negotiation, litigation, and mediation undertaken to obtain meaningful and language-accessible vocational training, members of the Asociación de Trabajadores Fronterizos (ATF) have succeeded where the Money's workers failed. On January 6, 2006, the ATF and their lawyers announced a comprehensive settlement agreement with the U.S. Department of Labor, the Texas Workforce Commission, and El Paso's Upper Rio Grande Workforce Development Board to adequately address the vocational training needs of limitedEnglish proficient individuals. 67 To appreciate the magnitude of the settlement and its potential for the ATF members and others similarly situated, it is important to understand the context in which and the manner by which success was achieved.
The ATF members share many demographic and experiential commonalities with the Money's workers. They are Mexican-born, limited-English proficient individuals, with limited formal education and a limited work history. In their struggle to receive vocational training that would result in meaningful employment, they encountered the perception that language and educational background were insurmountable barriers. 68 Unique to the ATF members, though, 66. See Garcia v. Gloor, 618 F.2d 264, 269 (5th Cir. 1980) ("National origin must not be confused with ethnic or sociocultural traits or an unrelated status, such as citizenship or alienage or poverty, or with activities not connected with national origin, such as labor agitation." (citations omitted)). But it is worth noting that the court also stated that "[t]he refusal to hire applicants who cannot speak English might be discriminatory if the jobs they seek can be performed without knowledge of that language." Id. Such a situation is one more analogous to that which workers seeking job training and placement services face. See discussion supra Part II (regarding Mexicans and alienage discrimination).
67 was the singly-oriented economy in which they worked-the labor market in El Paso was based almost exclusively in the garment and apparel manufacturing industry. 69 In recent years, El Paso has earned the unfortunate distinction as the city with the largest number of NAFTA-related job losses in the nation. 70 Those who suffered most are workers like the members of the ATF, who-like the workers in Pennsylvania's mushroom industry-are overwhelmingly of Mexican national origin and are limited-English proficient. 71 The industry, once drawn to the area because of the availability of cheap labor, is now moving to Mexico and beyond, in search of cheaper labor and even lower production costs. The sad and difficult irony is that the employees left behind are workers who left Mexico to make Texas their new home in response to the labor demands of the industries that have been leaving over the past decades. Unlike the Money's workers, who largely could be reabsorbed into the mushroom industry, 73 the ATF members were left with rapidly dwindling opportunities to find new employment in the garment and apparel manufacturing industry they knew because the jobs simply no longer existed. 74 The resulting plight of those employees is illustrated through the tales of women, like Ms. Amalguer, mentioned above, and Ernestina Miranda. Miranda came to the United States in 1979 and became a citizen in the late 1980s. In response to the move to her country of origin of the industry that brought her here, she laments, "My American dream has turned into a nightmare." 75 In 1998, the federal government singled out El Paso as "one of the best examples of a community greatly impacted by job losses due to industry relocation . . . characterized by high unemployment and an older workforce lacking in English proficiency, marketable job skills, and a formal education, but with a very strong work ethic and a desire to better themselves and their community."
76 As a result of the industry relocation, approximately 2,000 limited-English proficient workers, all members of the ATF, have qualified for benefits under TAA and have sought language-accessible training.
77 Unfortu-73. While this ultimately became the default option for many of the Money's workers because of the failure to provide vocational training and other reemployment services, it was not a solution. As discussed, many of the workers reemployed in the mushroom industry did not choose to return to mushroom work of their own volition but rather out of necessity, and they are earning significantly less than their previous earnings at Money's Mushrooms, Inc.
74. See U.S. Gen. Accounting Office, supra note 3, at 57 ("The Chief Executive Officer of the Upper Rio Grande Workforce Development Board said that in prior years, garment workers had always been able to get a job in another plant. By the summer of 1998, he said that there was virtually nowhere to go for a new apparel job. 75. LeDuff, supra note 72. 76. President's Inter-Agency Task Force on the Econ. Dev. of the Sw. Border, Interim Report 57 (1999), available at http://www.treas.gov/press/releases/reports/border.pdf. The report characterized the dislocated workers as "largely female, between the ages of 35 and 45, with 10 to 15 years of experience working in the garment industry, and though some have a GED or high school diploma, most have only a limited education. In addition, most have a very limited ability to speak English." Id. at 60.
77. See Memorandum in Support of Plaintiff's Motion for Summary Judgment, supra note 70, at 3. nately, as the Money's workers learned in their experience and as the Texas Workforce Commission purportedly explained:
[T]he federal trade program's guidelines originally designed to assist middle-age, middle-class, English-speaking factory workers in the Midwest and northeast, were simply extended to the NAFTA trade affected workers on the Texas-Mexico border with little adjustment to compensate for the significant differences in the populations of these economically, culturally and geographically divergent areas.
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Instead of adapting the program to meet the needs of the population described above, the Texas Workforce Commission established remedial ESL and general equivalency diploma (GED) courses. What the ATF members quickly learned was the lesson later to be learned by the Money's workers: ESL and GED programs fail to meet the training goals of TAA-the programs do nothing to increase the marketability of the workers in the dramatically changing economy. 79 Like their counterparts in Pennsylvania, the workers wanted and needed more meaningful vocational training to find stable employment in the changing economy.
80
The outcome for the majority of ATF members enrolled in the ESL and GED programs demonstrates the deficiencies in a training program geared toward linguistic assimilation as a mandatory first step toward obtaining any meaningful vocational training and future job opportunities. 81 Individuals who completed the available ESL and GED training programs in the time allotted by their Trade Act benefits suffered a three-to eight-dollar hourly wage loss. 82 The diminished wages received by the ATF members able to find employment fol- 80. See id. at 11. 81. Cf. id. at 1 (alleging that "Congress created Trade Act training as a uniform federal remedy for trade-dislocated workers, but DOL provides LEP workers with cheap remedial education instead of the bilingual vocations training that these workers need to find replacement jobs after the North American Free Trade Agreement (NAFTA) eliminated their livelihoods").
82. Id. at 27.
lowing their participation in the ESL and GED serial training programs vividly illustrate the shortcomings of providing training aimed exclusively at English proficiency. The wage loss and lack of programs to address that wage loss are emblematic of a greater struggle-a struggle to be viewed as valued members of the community, able to learn and able to profit from meaningful job training.
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The ATF and its members spent approximately eight years trying to work with the El Paso Upper Rio Grande Workforce Development Board, the Texas Workforce Commission, and the U.S. Department of Labor to address the need for bilingual vocational training that would assist its members in finding meaningful employment in light of El Paso's changing labor market economy, resulting from changes globally in the garment and apparel industry. 84 During those years, the ATF filed a complaint with the Civil Rights Center of the U.S. Department of Labor and, like the Money's workers, was unsuccessful in its attempts to bring about positive changes in the services provided through that process, and subsequently filed suit in federal court alleging national origin discrimination in April 2001. 85 The ATF then filed a second federal lawsuit against the U.S. Department of Labor, the Texas Workforce Commission, and the El Paso Upper Rio Grande Workforce Development Board, alleging violations of the Trade Act requirements that the training programs be designed to ensure that a participant find meaningful employment upon completion.
86
B. The National Origin and Race-Neutral Approach
Following unsuccessful attempts to force the local, state, and federal agencies to provide vocational training beyond remedial ESL and GED courses, counsel to the members of the ATF shifted to a national origin and race-neutral advocacy strategy focused on output measurements of training provided under the Trade Act. 87 Rather than continuing to challenge the discriminatory impact of the Texas Workforce Commission's failure to provide adequate bilingual training beyond remedial ESL and GED under Title VI, the ATF alleged the U.S. Department of Labor failed to meet its obligations under the Trade Act by failing to issue appropriate guidance and oversight to ensure that the goal that workers be prepared to return to "suitable employment" 88 upon completion of their training was met. The ATF contended that "suitable employment" means employment at a minimum of 80 percent of the worker's earnings 89 prior to suffering a trade-impacted job loss.
90
The settlement is a watershed moment for limited-English proficient dislocated workers, particularly those in El Paso. It provides that state agencies must work to enable trade-dislocated workers to obtain employment that will pay a minimum of 80 percent of their former income-a goal set by Congress but previously waived for Texas, purportedly because of the cost associated with providing the training necessary to achieve such a goal. The settlement specifically mandates that limited-English proficient workers in El Paso have the choice to select: a vocational training course geared towards job-ready occupations in accordance with the Workforce Board's Demand or Targeted Occupation Lists; customized training needed for a particular job offer that a participant may have; on-the-job training; and remedial education such as ESL, GED, and basic computer skills "only to the extent necessary to enable a worker to complete a specific vocational or [on-the-job training], or when an assessment shows that remedial education is all that a participant needs to form a complete skill set needed for a specific target occupation." 91 The U.S. Department of Labor and the Texas Workforce Commission have committed six million dollars toward development and provision of meaningful job training that will lead to suitable employment, as well as needs-related payments to individuals participating in vocational training under the settlement. 92 The ultimate success of the settlement, however, will not truly be known until it has been implemented and tested, and it is yet to be seen whether limited-English proficient Latinos nationwide will benefit. 93 The approach carries with it potential pitfalls for people seeking vocational retraining in the future. Perhaps the greatest tangible risk is that training providers may foreclose workers who do not meet high education or language requirements for training programs from enrolling in their training altogether, based on suspicions the workers will not be able to meet the stated goal of job-readiness at an 80 percent wagereplacement rate at the completion of training. 94 The operational parameters issued by the U.S. Department of Labor with regard to federal job training and employment specifically permit the training providers to set the criteria for determining an individual's eligibility to participate, and a determination of eligibility is not subjected to the federal Department of Labor's Common Measures policy. 95 This risk that workers will be prescreened out of training opportunities is partly addressed in the Draft Training and Employment Guidance Letter issued in compliance with the settlement agreement, 96 which specifically allows that the 80 percent wage-replacement goal upon completion of training is a goal, not a requirement, noting that "it is not always feasible to train workers for suit-able employment."
97 But this allowance is the very allowance that resulted in an explicit waiver of the wage-replacement criteria for the El Paso workers, and it mirrors the stated reasons for denying the Money's workers in Pennsylvania access to training. The development of adequate tools for assessment of the worker's competencies that do not prejudice a candidate because of his limitedEnglish proficiency and the subsequent development of an individual employment plan therefore become critical. Without a comprehensive assessment upon which to base training decisions, it will be difficult to later assess whether lack of required competencies for access into the current job market served as a pretext for denying limited-English proficient, but otherwise qualified, workers access to vocational training. Monitoring of both the training outputs and the entire scope of services provided, as well as the criteria and methods employed for developing individual employment plans and training programs from the moment the worker is first identified as a dislocated worker through to the time the worker is reemployed, is therefore essential. 98 Looking beyond the El Paso workers, it will be important to closely monitor the populations adversely affected by the mathematical calculations of training outputs to identify whether those who are refused training, or who participate in a program, yet continue to fail to meet the training output goals are failing not because of objective performance measures but because of unlawful and invidious racial, national origin, and/or ethnic discrimination.
IV. The Role of "Citizenship" and Identity in Recognizing the Rights of Dislocated Immigrant Workers
While the ATF settlement makes great strides on behalf of limited-English proficient immigrant workers, the successful integration of limited-English proficient immigrant workers into the changing labor market economy will ultimately depend upon recognition of those workers as legal, permanent, and valued members of society. The Department of Labor's dismissal of the Money's 97. Guidance Letter, supra note 95, at § 4.a. 98. Texas Workforce Comm'n, Integration of Trade Services for Dislocated Workers: A Comprehensive Guide (2005), included in the settlement agreement, provides a useful framework for addressing the specifics of implementation, methods, and criteria for provision of trade services for dislocated workers, particularly with regard to those who are limited-English proficient. Exhibit C of the Settlement Agreement, supra note 91. While the Guide is for the Texas Workforce Commission, it is one that could benefit other jurisdictions as well.
workers complaint of unlawful discrimination and ATF's counsel's reliance on a facially neutral mathematical approach to challenging the woeful training delivered by the Texas Workforce Commission raise questions about the efficacy of antidiscrimination laws to address the rights of limited-English proficient immigrants. Professor Perea's argument, discussed above in Part II.B, for ethnicity and ethnic traits to be recognized by antidiscrimination statutes provides an alternative to our current scheme of discrimination laws that recognizes that people are discriminated against because of their otherness. But that otherness takes on an additional role when addressing the membership rights of immigrants, particularly immigrants who are limited-English proficient.
The discrimination the Money's workers and the ATF members encountered in trying to obtain vocational training benefits-benefits that would allow them to obtain fuller membership in their broader community-are based in long-standing perceptions of Latino immigrants, and, specific to these cases, the history of Mexican migration to the United States. That history, dating back to the 1920s, informs perceptions of Euro-Americans as citizens, and Mexican immigrants as "alien." 99 In an in-depth account of immigration to the United States, Mae Ngai notes, "Euro-Americans perceived Mexicans as foreigners even though the majority of the Anglos themselves had also migrated to the Southwest during the same period. 'Foreignness' was a racialized concept that adhered to all Mexicans, including those born in the United States, and carried the opprobrium of illegitimacy and inferiority." 100 That "foreignness" reveals itself, among other ways, through language. Language becomes a key marker used to identify an individual as an immigrant, and therefore as "alien." The requirement that immigrants demonstrate proficiency in English in order to obtain citizenship 107 illustrates the role language plays in gaining full social and political membership rights in the United States. Language-based discrimination reveals underlying hostility and prejudices against perceived outsiders 108 -those who reveal their otherness through their inability to speak and understand English. 109 As noted by the Ninth Circuit in Yniquez v. Arizonans for Official English: "Since language is a close and meaningful proxy for national origin, restrictions on the use of languages may mask discrimination against specific national origin groups or, more generally, conceal nativist sentiment."
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The failure of Mexican-born immigrants to learn English is often treated in the public discourse as an intentional act to maintain "foreignness," and a refusal to assimilate that is considered rude and an insult to the United States and all immigrants who have come before them, learned English, and become "Ameri-can." 111 Studies counter, however, that the rate of assimilation and the rate of English-language learning among today's immigrants is no different than that of immigrants in the past. 112 Furthermore, as Professor Bill Ong Hing has put forth, in arguing for a new approach to cultural pluralism held together by a core set of values and a broader definition of what it means to be American:
We cannot expect those at the margin to buy into a core without the commitment of the power structure. Immigrant adaptation, and creating a common core, must be viewed as a dual responsibility of the immigrant and the mainstream. 113 The concept of dual responsibility recognizes the hypocrisy of those who deny meaningful job training to limited-English proficiency workers. Rather than embrace the workers' desire for retraining, so they can adapt to the changing labor needs of their community, those seeking to isolate the workers in remedial education and training programs deprive the workers of the opportunity they have sought to take hold of their American identity. The experiences of the Money's workers and the ATF members in many ways support Professor Perea's argument that English is used to render Latinos invisible, an invisibility that he defines as "a relative lack of positive public identity and legitimacy."
114 Government agencies implementing vocational training programs must take some responsibility for the relegation of the Latino workers to remedial education courses rather than meaningful vocational training, leading to the continued-or, in some cases, furthered-ghettoization of the Latino workers denied the opportunities to fully integrate themselves into mainstream American society.
The successful implementation of the ATF settlement and development of meaningful bilingual training programs can serve as a momentous step forward, beyond the relegation of limited-English proficient immigrant workers to lowpaying, invisible jobs in the service industry, toward recognition of Latinos' competitiveness in the changing labor force and the added value that their Spanishlanguage abilities provide. The experiences of the ATF workers in Texas and the Money's workers in Pennsylvania are emblematic of the struggles endured by immigrant populations throughout the United States seeking to realize the same American dream as previous generations of immigrants have. As immigrant workers struggle to realize that dream in the context of a changing global economy, advocates and workers who engage the system established to provide training assistance and to provide workers with a competitive edge must strategize around broader notions of membership and the role of language. And they must engage policy makers, courts, and federal and state agencies in a dialogue that moves beyond the traditional civil-rights-era paradigm of black and white to recognize the complexity of discrimination that must be overcome to allow for fuller integration of immigrants into our society.
A need for a deeper and more nuanced understanding of factors that interfere with the workers' ultimate goal of attaining stability and membership in the community is needed. When English language, education, and technical skills 114. Perea, supra note 61, at 966. 115. Professor Perea argues that "invisibility . . . is created in several ways. Sometimes we are rendered invisible through the absence of public recognition and portrayal. Sometimes we are silenced through prohibitions on the use of Spanish. Sometimes we are rendered politically invisible, or nearly invisible, through the attribution of foreignness, what I shall call 'symbolic deportation'. " Id. are used as barriers toward achieving that goal, they reveal underlying discrimination that works against the rising visibility and public legitimacy of Latinos as full possessors of social, economic, and political rights. The struggles of the ATF members and the Money's workers may inform discussions about the treatment of immigrants throughout the United States and beyond. Labor migration is not a phenomenon unique to the United States, and their experiences can serve to inform other immigrants and those working on their behalf. The hard-won settlement for the ATF members may serve as a model for providing the necessary tools and opportunities for achieving full citizenship status-status that implies recognition as legitimate members of society. But the success of the model may depend on an acknowledgement of the breadth of discrimination faced and the challenges multilayered discrimination poses.
